12044312412

G 1 WV A WN

37

38

39

MAR 2 4 2008

FEDERAL ELECTION COMMISSION

999 E Street, N.W.

Washington, D.C. 20463

FIRST GENERAL COUNSEL'S REPORT

COMPLAINANT:

RESPONDENTS:

RELEVANT STATUTES
AND REGULATIONS:

INTERNAL REPORTS CHECKED:
FEDERAL AGENCIES CHECKED:

I. INTRORNCTION

MUR: 5951

DATE COMPLAINT FILED: November 5, 2007
DATE OF NOTIFICATION: November 8, 2007
LAST RESPONSE RECEIVED: December 11, 2007
DATE ACTIVATED: Januzry T8, 2008

I
EXPIRATION OF SOL: December 12, 2011
Ercell Hoffman

Californians for Change f’k/a Californians for
Obama and Kinde Durkee, in her official capacity
as treasurer

Emmett Cash IIl

2 US.C. § 432(c)4)

2 U.S.C. § 441a(a)(1)(A)
2US.C. § 441a(f)

2 US.C. § 441b(a)

2 US.C. § 441d(a)

2 US.C. § 441h(b)

11 CFR § 110.1(h)

11 CFR. §110.11(a)

Disclosure Reports

None

This matter involves allegations that Californians for Change f/k/a Californians for

Obama (“CFO” or “Committee™), an unauthorized committee, misrepresented itself as being

affiliated with Presidential candidate Barack Obama and operated in a fraudulent manner.

Specifically, the complaint alleges that the Complainant paid $2,423.76 to attend the CFO-
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sponsored “Women of Power Cruise” and that the cruise was cancelled but her money has not yet
been refunded. A press article prior to the complaint quoted the Complainant: “It’s called
Californians for Obama. ... I thought they were representatives of Obama.” See Carla Marinucci,
Fundraiser Cashes In — Obama Gets Zero, San Francisco Chronicle, July 25, 2007. The
complaint alleges that respondents’ actions constitute fraud.

CFO Chairman, Emmett Cash III (“Cash”) filed a short response asserting that he, “along
with others formss the committee fox the purpose of supporting Benater: Obamm ant his ram fos
the Psesickenoy” and tmt “[t]he committee operntad undor FEC milze."! Committee treasurer
Kinde Durlice responded through counsel that neither she nor ber firm, Durkee and Associates,
LLC, had any responsibility or role in the Committee’s fundraising solicitation or any
discretionary authority with respect to expenditures.

As set forth below, CFO’s unauthorized use of a candidate’s name, Californians for
Obama, and CFO’s lack of a proper disclaimer on its website as to whether or not its activities
were authorized by a candidate, appear to constitute violations of the Federal Election Campaign
Act of 1971, as amended (“the Act"'). See 2 U.S.C. §§ 432(c)(4) and 441d(a). Although the
Conmnittet website includes a statement that CFO is an “Independent committee,” the
afetsmentioned violatéous, taken togather with ather available information, suggest a possibie

violation af the Act’s prohibition on fraudulent selivitation. See 2 U.B.C. § 441h(b).

! The Marinucci article describes Cash's reported ventures in the past including serving as national chair of “Citizens
for Powell,” to draft Colin Powell for President, and as national coordinator for “Perot Voters," a group supporting the
presidential campaign of Ross Perot. A committee titled “Citizens for Powell” registered with the Commission as an

unauthorized single candidate committee in 1995 with an Ohio address, but never filed any disclosure reports and was
administratively terminated by the Commission in 2000. California state records show that Cash registered “Citizens

for Powell California Committee” in 1995 but no other information. We have not located any records of Perot Voters.
Finally, our zsarch of availabie public secords kas nos rewealad any criminal reesed on the pact of Cash.
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Accordingly, we recommend that the Commission make reason to believe findings in this matter
and to authorize the use of compulsory process in order to investigate CFO and Cash.

II. FACTUAL AND LEGAL ANALYSIS

A.  Factual Summary

Although the complaint and responses provide little information regarding respondents’
activity, publicly available infosmation such as CFO's website, tlie Committee’s disclesure
repents, and preas reports poovide a partial micture. CFO filed a Siatunent «f Organizstisn with
the Commission en December 12, 2006, idmntifying jiself as an unatharized single candidate
committee and identifying that candidate as Barack Obama.? CFO also lauoched a website, with
a banner consisting of a picture of Sen. Obama and the words “Californians for Obama” in front
of an American flag motif. See http://www.californiansforobama.com, included here at
Attachment 1.

CFO's website contains a “Contribute” page which states:

Contributions are not tax-deductible. Charges will appear as Contributions on your

credit card statement. “‘Celifornians for Obama” is a Independent [sic] committee to

elett Obama and is registered with the Federal Election Commission -
Emmett Cash, III

! The Commission's regulations define “single candidate committee™ as a political committee other than a principal
campaign committee which makes or receives contributions or makes expemlitures on behalf of only one candidate.
11 C.F.R. § 100.5(c}(2).

3 mmludvemonofCFO lwebllteducribedtheConmnee‘lmnoanSenObmuapnsldenm
candidate. See. it ; fomian:

mwebahimmmwmufmunviﬁel mﬂnpinvaﬂmmof&hmr oﬂ’m
Cruise,” a fashion show, ltehthmmmdlbehmuonofﬁoocmhodmfemm-bludcomm“mmwof
“formulat[ing] polici¢s.™ Fee Attachment 1 at 1-3. It is wselear how many of OFQ's edvettised setivitics snd ovents
actinilly twoic plage. For exampit, the Jamary 30, 2007 meeting in Bakersfield, California is confirmed by a press
Il-.‘ S-JI_MMM, hidﬁr Gimma sacyywortwes, Bakersfield.cony; Imunty 30, 2007, avnilable at

5 ~ html. By eontrael; the “Women of Power Cruise,” achoduled far

Septunhﬂl-d.mm eovar taok plasn

. -———
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Attachment 1 at 4-5. This is the only disclaimer on CFO’s website.*

Two other arcas of CFO’s website that solicit contributions are pages devoted to
“Campaign Memorabilia” and the “Women of Power Cruise.” The “Campaign Memorabilia”
pages sell “Obama *08” and CFO bumper stickers, t-shirts and so forth. See Attachment 1 at 6-7.
The “Women of Power Cruise” is described as a three-day cruise providing an opportunity to
network “{w]ith over 2,000 energized women.” /d. ar 11. Nineteen “[i}nvited speakers and
panuolists” are listed, including Eartha Kitt, U.S. Representative Diane Watson arxd Maya
Angelou. Id. The cruise reservation form offens several lovels of saarommedations, from
“Mate’s 4” for £400 to “Captain’s Suite” for $2,300, and instructs participants to “add Taxes and
Fees of $123.76 to the total amount due (custom fees, government fees, immigration tax,
gratuities).”® /d. at 12.

CFO also solicited contributions through its “Internet Telethon.”® The telethon, which
featured various entertainers, began with screen text “Emmett Cash 'III and New World Motion

Pictures Studios Presents...” and then a picture of Sen. Obama with his name, followed by an

¢ Some eatlier versions of CFO's website appar to conmn the sentence nbout CFO beum "lndependent“ at tha end of
the site's main page. See. e.g.. http:/wet , . b,

S Neither the “Campaign Memorabilia” nor the “Women of Power Cruise” pages specify that payments to CFO are
political contributions, although CFO disclosed as a contribution the receipt of Complainant’s $2,423.76 payment for
the cruise. See 11 C.F.R. § 100.53 (the entire amount paid to attand a fundeaiser or other pelitical event and the eatite
amount paid as the purchase price for a fundraising item sold by a political committee is a contribution). In addition,
no disclaimer is included on these pages of CFO's website. Instead, on the first “Women of Power Cruise™ page, CFO
lists its “Federal Election Commission ID# C0043892." See Attachment 1 at 11. CFO's actual FEC committee ID is
C00430892, whith appears elsewitere on CFO's website. See id. at 3.

* Amuding to CRO's website, the telethon wasi to take pizos an Mauth 25, 2007. See Ammnibomit | at |. Asonding
to the text a8 the atast of a vides of the twletion, the lnfhoa ans “hrosdcasi™ est Jarch 29 and Anril 1, 2807. The

video sany be viewed at hitos//wob anghive.org/wieb/20070401 003323 /ity sireem uslifomians forshemaztom.
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overlay of text, “Californians for Obama ... the first Internet ‘Telethon.”™” When the first

speaker welcomes viewers to “the presidential election campaign telethon for Barack Obama,” a

banner contains a similar picture of Sen. Obama along with the phrase “Obama 08.” Cash

introduces himself as “State Chairman for Californians for Obama” and states that he has

“accepted this position very gladly” in fight of Sen. Obama’s positive qualities. Speakers

includinyg Cash repeatedly ask viewers to go to CFO’s website to contribute up to $2,309:

® “[S]oyou wili be abls to puticipate and give generously because this is such a

monumental event 08 Obama 08" [sic];

“Yau can play a major role in making sure Barack Obama becomes President in 2008.
Just by your minor contribution one dollar, five, ten, one thousand it matters not what
you send .... Go to www.californiansforabama.com right aow;"

“{S]end what you can; the success of the campaign is in your hands;”

“Obama is a great candidate and he can’t make it unless we get your support;”

Viewers' “help and support” is asked for, including “walking our precincts, passing
out liternture, halping to addssss envalopas;”

*{1}f you can’t make a contribution, you can go to the campaign office and voluntcer”;
and

‘“The primary is in February next year; we are going to need millions of dollars to
make a difference.”

A window into CFO’s activities is also possible through its disclosure reports. In

July 2007, CFO filad & Mid Year Report disclosing receipts of $9,683.37® and disbursements of

$8,147.30. None of CFO's spending ia in the form of contributions ar independent expenditures

! Ergmett Cash [T is pmesixiant of Mew Wosld Matina Piatuce Studios, a Califemia carposstion whase status ia
“suspended” according to the California Secretary of State website.

' This entire amount was in the form of contributions except for a $100.00 loan from the Committee treasurer, Kinde

Durkee
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in support of Sen. Obama. By far the largest recipient of CFO payments was Cash, who received
a total of $3,155.04, mostly for “gas” and “salary.” CFO also disclosed payments totaling
$887.23 to Durkee & Associates, the firm of Committee treasurer Kinde Durkee, for
*“Accounting,” and payments apparently related to fundraising, such as $336.75 to Precision of
lowa, a telemarketing firm, for “fundraising fee,” and $511.00 to the U.S. Postal Service for
postage and stamps. These latter two disbursements suggest that CFO condiscted telemarketing
and dimact mail; Cash confinued the direct meil activity in press acccantn, See infra. The
Coaamitiee later disclased 2 $480.00 indopendent expenditure in suppart of Barack Obama on
July 13, 2007, its sols disbursement in suppart of the candidate.

Shortly after the Committee filed its 2007 Mid Year Report, press accounts reported:
® Sen. Obama’s presidential campaign asked CFO to close operations;

s Several celebrities advertised as attending CFO’s “Women of Power Cruise” had never been
contuoted in nemnectine with aftemting the ement;

» Cash asserted that he never clsimeel his afforts were official or begeficial to Sen. Obama's
campaign, aid that his web site and literature specify that CFO is an independent committee;
and

s Cash ackrowledged that nore of CI'O’s mioney went directly to Sen. Obama’s official
campaign, but asserted that he contributed te Sen. Obsm’s presidential campalzn by wying
contt!butors to write checks, by sending out mail advertisements, and helping to push for
voter registration.

¢ Cash is quoted that his omly aim vias “to raise nxeney to cover the expensts of what [we’re]
doing ... it doas take a little hit ta run up zexd down the state awd to carry peeple with you.”
CFO, according to Cash, had only one goal: “We want a part of this great man, too.”

See Carla Marinucci, Fundraiser Cashes In — Obama Gets Zero, San Francisco Chronicle,

July 25, 2007. Attachment 2.
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Shortly after this press attention, and the request from the Obama campaign, the
Committee changed its name to Californians for Change and largely suspended operations.’

On August 10, 2007, Cash wrote to the Complainant regarding the cancellation of the
“Women of Power Cruise,” stating that the Complainant’s $2,423.76 paid toward the event “will
be returned within a short period of time.” Several weeks later, by letter dated September 25,
2007, tire Cemplainant asked Cazh for a refund of her money. On the Committez's 2007 Year
End Report, it disclaxed a debt of $2,423.76 tu Complaimast for the refund of her cdrititmtion
along with refand debta to three athier aontributoes in the amount of $100 sagh.'

B.  Legal Anplvss

1. e of date’s n

The Act prohibits the use of a candidate’s name in the name of an unauthorized

committee. 2 U.S.C. § 432(e)}(4). CFO, an unauthorized committee, used the name of a

candidate, Barack Obama, in its name in conducting most of the activity at issue in this matter,'!

° On August 9, 2007, CFO amended its Statement of Organization to change its name to Californians for Change and
identify itself as a commiittee supporting/opposing more than one Federal candidate. The Committee disclosed total
2007 receipts of $10,583.76 and disbursements of $10,517.44. The Committee’s $480.00 independent expenditure in
support of Barack Obama, its only spending on independent expenditures or contributions, represented only 4.6% of
the Commiittee's overall spending.

' The Committee also disclosed a debt of $6,430.97 to Durkee & Associates for “Accounting Services.” The
Committee's receipts consisted of a single $500 contribution and a $400 loan from Cash. The Committee's
disbursements of $2,370.14 included $401.29 to Emmett Casir III for gas and food, $345.44 to various vendors for gas
and fooll, $525.30 for telephone, $155.37 fr website desigm, and five centribution refunds of $160.00 each.

"' For example, according to its disclosure reports, the Committee received $9,683.76 of its overall $10,583.76
receipts £91%), and made 50,681.72 of is oversil $10,517.44 disbursements (9%%1) waitr iz name CFO prior to
changing it yeme tn Califinnisns fof Chanpa
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and none of the exceptions set forth in 11 C.F.R. § 102.14(b) apply.'?> Accordingly, we
recommend that the Commission find reason to believe that Californians for Change f/k/a
Californians for Obama and Kinde Durkee, in her official capacity as treasurer, violated 2 U.S.C.
§ 432(c)4).

2. Lack of proper disclaimer

The Act requires political committee communications to contain disclaimers. 2 U.S.C.

§ 441d(a). The distldimer srquirements apptytn all Ititewmt vaebsitos of peditical e mittens
available tc the geneyad public. See 11 C.F.R. § 110.11(a)(1). Accardingly, committee websites,
if not authorized by a candidate, shall clearly state the name and permanent street address,
telephone number or World Wide Web address of the person who paid for the communication
and state that the communication is not authorized by any candidate or candidate’s committee.
2US.C. § 441d(a)(3); 11 C.F.R. § 110.11(b)X3).

The CFO website contains no disclaimer except on the “Contribute™ page, where it states
in relevant part ““Californians for Obama’ is a Independent [sic] committee to elect Obama and
is registered with the Federal Election Commission.” See Attachment 1 at 5. This disclaimer
fails to state whether the website is authorized by a candidate and fails to state wha paid for the
website. Sce 2 U..C, § 441d(a)(3). Acourdingiy, we recosnmend that the Coimission find
reason to believe that. Califomians for Chonge fk/a Califomians for Obarna asd Kinde Duritee,

in her official capacity as treasurer, violated 2 U.S.C. § 441d(a).

'? These exceptions apply to 1) delegate committees, 2) draft committees if the committee’s name clearly indicates that
it is a draft commiittee, and 3) special projects and other commumications of unauthorized committees if the title clearly
and ussmbiguouily shaws oppositian to the named eandidass. 11 C.F.R. § 102.14(b)(1) - (3). Although CFO's
website initially described the Committee as a draft committee, CFO failed to specify in its name that it was a draft
committee. See id. at 102.14(b)(2). In any event, according to CFO’s own website, on February 10, 2007, Sen.
Obama declared his intention to seek the Democratic nomination for the 2008 presidential election, 30 any possible
“draft committea™ sta:s on the pert of CFO was mooged carly in CFO's existence.
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3. Fraudulent solicitation
The unauthorized use of a candidate’s name and the lack of proper disclaimers are also

relevant in the consideration of whether the Committee and Cash fraudulently misrepresented
themselves as acting on behalf of Sen. Obama for the purpose of soliciting contributions. See
2U.S.C. § 441h(b). As set forth below, we believe that the available information warrants a
finding of reason to believe in this matter.

Section 441h(b) provisies that mo person shall (1) fraudulently misrepresent the person as
speaking, wrilimg. or otherwige acting for er en belialf of any candidash er paiitical perty or
employee or agent thereof for the purpose of eoliciting contributions or donations; or (2} willfully
and knowingly participate in or conspire to participate in any plan, scheme or design to violate
paragraph (1). Seealso 11 C.FR. § 110.16."

¥ Sectien 441h(b) was adGed to the Act by the Bipartisax Campaign Reform Act of 2002 (“BCRA™) and was
intended to address the Commission’ smwlltwmd«mepmmsummwmmrmemmmm
persons and organizations not associsted with a candidate who engage in fraudulent solicitation of funds. See

2 U.S.C. § 4411 (2000): Explanation and Justification of 11 C.F.R. § 110.16, 67 Fed. Reg. 76,962, 76,969 (Dec. 13,
2002). in enacting section 44 1h(b), Congrems cifed B Carmnivaian’s inabitity umdios Sien-smotion 441h to take
actian pgainat orgimizatiens fraudulesily soliciing fanda by paning as politirsl snmmittres or candidates:

[TThe Federal Elsction Commission reports receiving a number of complaiats that pasple have
fraudulently raised donations by posing as political comenitiees or candidates and that the current law
does not allow the Commission to pursue such cases....

Clearly, one can see the potential for harm to citizens who are targeted in such fraudulent schemes.
Unfortuimuely, the Federul Election Canspign Act dews mot giait speeiitc sitherity to the Frdered
Election Cossniidsion to invasiguee thais tyria of asiisity, Asr dais is sponifivally peshink pessans
from fmuduiently sohniting nontiflnisions, Tie FBC has ashad Congress to remedy this, and the
amendment I offer today is in respoase to this request. This amendment makes it illegal to
fraudulently misrepresent any candidete or political party or party employee in saliciting
contributions or donations.

147 Cong. Rec. 5055 (2001) (Statement of Sen. Nelson). The limited legislative liistory of section 44t h(b) indicates
that Congress intended the prohivition on frandulent solicitation to apply to any entity that Baadulemly mises
donations by pesiig ws a pokitical commsitee or sendilaty, or paficiputes in a schvine intended % frmuduloutly tise
donations by pusing ds o pulitietd eemmittee or vmrbbiiste. See &il. F2e eiso Feiwal Elsutivw Commission Annual
Reports for 2001 at 39 xn] fox 1880 at 47-48 (recommending that Congress amend section 441h to prohibit
fraudulent solicitation because contributions that people believed were going for the benefit of the candidate were
diverted for othes purpomes, hauning both the enadidates and the coniribtionm).
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To violate section 441h, the Act requires that the violator had the intent to deceive, but
does not require that the violator sustain all clements of common law fraud. “Unlike common
law fraudulent misrepresentation, section 44 1h gives rise to no tort action...” and therefore, proof
of justifiable reliance and damages is not necessary. See Explanation and Justification of
11 C.F.R § 110.16, 67 Fed. Reg. 76,962, 76,969 (Dec. 13, 2002); Neder v. United States, 527
U.S. 1, 24-25 (1999) (citing United States v. Stawart, 872 F.2d 957, 960 (10" Cir. 1989)).
Further, courts have held that even abment en anpness misMim, = scheme devised with
the intans to defraud is stitl frand if it was segaanably calculated to deceive pesssas of ordinary
prudence and comprehension. See United States v. Thomas, 377 F.3d 232, 241-43 (2d Cir.
2004), citing Silverman v. United States, 213 F.2d 405 (5™ Cir. 1954).

Although one portion of the website characterizes CFO as an “Independent” committee,
and its FEC disclosure reporting indicates that it is an unauthorized committee, the totality of
circumstances suggests that CFO and Cash represented the Commiittee in a manner that would
lead a reasonable person to think that they were soliciting contributions on behalf of Sen. Obama.
CFO’s use of the name “Obama” in its name is not by itself dispositive, but taken together with
other factors discussud below, the use of “Obanm” in the Committee’s name likely led reasonable
people to beiieve that CFO was acting on behalf of Sen. Obgma:*

*  Thae isc of the asndidate’s picture aud the phasan “Ohama 08" witlont a propar
disclaimer that CFO was not authorized by any candidate;

»  Complainant’s reported remark, “It’s called Californians for Obama. ... I thought they
were representatives of Obama™;

4 Compare MUR 5951 with MUR 5889 (Nepublitas: for Tramer), & resrat suss in whhich an unauthorized
committee impermissibly used the name of a candidate in its name and failed to state in advertisement disclaimers
whether they were authorized by any candidate, where we did not recommend, and the Commission did not find,
reason to believe that respondents violated section 441h(b). In that matter, Trsuncr wus the Democratic candidate in
the clection; thw, petintitl enitributess wexe unlikely to think they were contributing to Trauner's authorized
committee.
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* The solicitation of contributions using phrases such as “the success of the campaign is in
younhaids™ and “he san’t make it unisss we get your support,” implying that the
coniributor is giving to Sen. Obamn’s canymign

= CFO’s telethon is introduced as “the presidential election campaign telethon for Barack
Obama™;

®  Cash’s statement that he “accepted th[e] position” of State Chairman of CFO, implying
that he was asked to do so, presumably by Sen. Obama or his agents;

®* The swale and sowpe of CFO's mdvertised sctivitits, swch as mveding “millions of dollars
to make a difference” regarding the primary election, forming 25 statewide groups to
fonrmlate palioian, ssking for help ia “walhing our presincts, passing out literature,” and
the mention af a “campaign office,” suggests an official satawide candidate campaign;

® The sale of “Campaign Memorahilia” including “Obama 08" items; and

® The solicitation of contributions up to a maximum of $2,300, which is the 2008 election

cycle limit on contributions to authorized candidate coramittees, see 2 U.S.C.

§ 441a(a)(1)(A), making no mention of the aggregation of contributions to CFO and

contribuftion w Sem. Obumm’s aatterized predldential cemmirittee pursuant o 1! C.F.R.

§ 110.1(h).

Whether ar nnt these statements and astione rise to the imvel of express misrepresentatisn,
we believe they were reasonably calculated to deceive persons of ordinary prudence and
comprehension and so they appear to satisfy the fraudulent soficitation standard in
section 441Mb). See United States v. Thomas, 377 .3d at 241-43. The circumstances in this
maiter bromily ranrithle tixoms in MUR 5472 (Ropublizan Victosy Cammittes (“RVC™)), where
respaeelonts solicited contributiams that when 1alken in cabtext implied that RVC was affilisted
with or acting on behalf of the Republican Party, when in fact RVC had no such connection.'® In

finding reason to believe that MUR 5472 respondents violated 2 U.S.C. § 441h(b), the

15 RVC, like CFO, registered with the Commission as a political committee in a manner not inconsistent with its actual
identity: RVC indicated on its Statement of Organization that it was not a party committee, and CFO registered with
the Commissisn @ s amsuthusizef committee. Uillike CFO, buserver, RVC did ot file disclosure reports with the
Commission.
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Commission cited as a key factor RVC's use of the name “Republican.”'® See MUR 5472 RVC
Factual and Legal Analysis at 4-5.

In sum, as the available information suggests that CFO and Cash may have fraudulently
misrepresented themselves as acting on behalf of Sen. Obama for the purpose of soliciting
contributions, we recommend that the Commission find reason to believe that Emmett Cash Il
and Californians for Change f’k/a Californians for Obama and Kinde Durkee, in her official
capecity us treasuver, viclated 2 U.S.C. § 441h(b) by willfully und kmowingly sarticipating in, or
conspising te participats in, a plan, scheme or design to sngage in fraudulent anlicitetinn. '

4. Excessive contribution.and censrate contrihutions

During the 2008 election cycle, the contribution limit for a person giving to a single
candidate committee is $2,300 per election, and no committee shall knowingly accept any
contribution in violation of this limit. See 2 U.S.C. §§ 441a(a)(1)(A) and 441a(f). This limit
applies to aggregate contributions to CFO and to Obama for America, Barack Obama's principal

campaign committee. See 11 C.F.R. § 110.1(h)(1);" MUR 5889 (Republicans for Trauner)

'* The awailable infornmtion reganding fraudulent solicitation in MUR 5951 tiffers from sore of the othes suefion
4411(b) cases where the entities were completely fictitious and the persons responsible hid their identities. See, e.g.,
MUR 5384 (Never Stop Dreaming) (individuals misrepresented the entity as acting on behalf of Gephardt for
President in connection with the planning of a fundraiser for the purpose of soliciting funds), MUR 5385
(Groundswell PAC) (“PAC™ that was not a registered committee and not authorized by Gephardt Committee mailed
amﬂnidgm:h-gfwmhmﬂmnmﬂhmlhummmumpam-nh
Demixoratic rsninatiom and the Presidenay), aml MUR 5443 (grovee s ianfkeary-20s.com) (wabrin: Sunhzently
solicited contritaitions by passing itsalf off us a wensitt authorized by Jolin Kerry for Pregisient, Inc.).

'” The Commission has emphasized its intention to enforce the Act's prohibition on frandulent misreprosentation. In
MUR 5089 (Tuchman), a four-Commissioner Statement of Reasans (“SOR"™) noted that “§ 441h violations are
among the mast cgregious transgressions of our Act.” MUR 5089 SOR at 2. ‘This SOR was “intend[ed] to put the
regulated comenunity on notice that allegations concerning § 441h violations will be taken very seriously and they
will be a top Cominission =iforoemsetx pricrity.” /d. 4 3.

I* See aino Fxpiacilen ami istifiastion of 11 C.F.R. § 110.1(h), 52 Pad. Rey. 765 (Junmsy 9, 1987); FBC
Campaign Gilide for Nensonnestad Commitissa st 14,
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(contributions to Republicans for Trauner were aggregated with donors’ contributions to
Trauner's principal campaign committee, Trauner for Congress).

CFO disclosed a $2,423.76 contribution from Complainant Ercell Hoffman, an amount in
excess of the applicable $2,300 contribution limit."? See 2 U.S.C. §§ 441a(a)(1)(A) and 441a(f).
As noted, the Committee listed the refund of Hoffman’s entire contribution as a debt on its 2007
Year Emd Report. The Commiittee was obligated to correct the excessive purtion, such a3 by
refund to the cantributor, within 60 da= of the ssntrilmitisn dote of Itese 4, 2207, mnd tleas sush
correetiun is long averdue. See 11 C.F.R. § 103.3(b)(3). However, in view of the small size of
Hoffman's exeessive contribution ($123.76), we make no recammendations regarding this issue.

The Act also prohibits the making and knowing receipt of corporate contributions. See
2 U.S.C. § 441b(a). The available information suggests that two corporations may have made
contributions to CFO in connection with its “Internet Telethon.” A telethon speaker states that
the telethon is “brought to you by NWMPS (New World Motion Picture Studio) and Californians
for Obama 2008.” CFO's website describes the telethon as produced in Los Angeles and “seen
state[wide] via the NWMPS Urban Network Satellite on the Internef™ and that “NWMPS will
arrange to have its cameras amd all the necessary equipment and staff needed for the telethon.”
Ses Anactanent 1 at 1. CFO’s website furthwr describes the telethun ay em eight-hour preduction
taking place at Glandala Stuslios Television in Glaadsle, California. Sen id.

New World Motion Picture Studios and Glendale Studios, Inc. are both California
corporations. The implication here is that NWMPS and Glendale Studios, Inc. may have made

contributions to CFO in connection with the telethon, and that the Committee knowingly

' Obaowm for America has sot itemized sy centribution &om Hoffman.
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received the contributions. See 2 U.S.C. § 441b(a). CFO did not disclose any payment or debt to
NWMPS or Glendale Studios, Inc. In view of the limited information, however, we do not make
any recommendations regarding any possible violations of section 441b(a) at this time.? The
proposed investigation in this matter would include an examination of the circumstances of the
telethon, which may then be the subject of future recommendations to the Commission.
. NV ATFIO

This matter will require an investigation in order to ascertain the full extent of the

Committee’s snd Cash’s-austivity, including any direct mail gaxd telephona solicitations and other

representations that Cash and others made regarding the Committee. |

| This information would
be significant in assessing the possible section 441h(b) violations in this matter. In view of the
seriousness of possible section 441h(b) violations, we would send subpoenas to the Committee

and Cash upon the Commission’s findings of reason to believe.

Iv. RECOMMENDATIONS

1. Find reason to believe that Californians for Change f’k/a Californians for Obama
and Kinde Durkee, in her official capacity as treasurer, violated 2 U.S.C.
§§ 432(e)(4) and 441d(a).

2. Find rmson (s believe thnt Californians for Change f’k/a Caiifornians for Obxma
and Kinde Runkee, in her efficial capacity as traasuser, violatad 2 U.S.C.
§ 441h(b) by wiilfully and hnewingly participating in, or conspiring to participate
in, a plan, scheme or design to engage in fraudulent solicitation.

3. Find reason to believe that Emmett Cash III violated 2 U.S.C. § 441h(b) by

willfully and knowingly participating in, or conspiring to participate in, a plan,
scheme or design to engage in fraudulent selicitation.

® If CFO knowingly received corporate contributions, the Committee’s failure to disclose the receipt of such
coatributions would result in reposting violations az weil See 2 U.S.C. § 434(b)}(3A); MUR 5645 (America’s
Foundation) (Cornmission conciliated with commitice on violations of seetion 441b(a) for the receipt of inkind
corparate contributions and section 434(b)(3)A) fer the failure to repdet such contributions).
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4 Authorize the use of compulsory process.
5. Approve the attached Factual and Legal Analyses.

6. Approve the appropriate letters.

Thomasenia P. Duncan
General Counsel

21, 2008 ov: ‘Wl D, Sdud tym

Date | Mark D. Shonkwiler
Acting Deputy Associate General Counsel
for Enforcement

Mark Allen
Acting Assistant General Counsel

Attachments:

1. Californians for Obama website
2. Carla Marinucci, Fundraiser Cashes In — Obama Gets Zero, SAN FRANCISCO CHRONICLE,
July 25, 2007
I




Calrforntans tor Obama ,\'

Events

Women of Power Crulse
Share a 3-Day Cruise with Powerful & Power-filled Women.

Fridsy September 21, 2007 to Monday, September 24, 2007

Obama “California High Tea”

This event has been postponed.
Fashion Show

Californians for Obama Fashion Show will tour four cities Oakland, San Dicgo, Los Angeles and Riverside California. Famous Fashion Designers will lend their
fashions to be modeled by Hollywood personalities and others.

"Californians for Obama" Telethon

cameras and all the necessary equipment and staff needed for the telethon. The Hollywood community and stars will participate in the eight-hour production, which
will take place on Sunday March 25, 2007 at 2:00 p.m. at Glendale Studios Television, 1239 South Glendale Avenue, Glendale, California 91205.
Participating Committees by Occupation and Professions wumm_au.:“ m
Committees will be organized by occupation, cach with a Chairman and Advisory Group. The goal is to have each committee formulate policies and make
recommendation in their areas of expertise. For example: Doctors, Teachers, Accountants, Contractors and so on. There will be 25 such groups.

— LZFZTEFRBTE — .



) Participating Committees by Occupation and Professions Chairman Elections

. Californians for Obama election of Chairpersons are due on or before Febreuary 22, 2007. Installation of chairperson will take place on Sunday March 4, 2007 at
3:00 p.m. during the Obama "Califernia High Tea" at the home of Delares and Ben Kerr, 817 Keniston Ave., Hancock Park, Los Angeles.

. Occupation and Professions Chairpersons Meeting

Californians for Obama Committes Chairpersons meeting will take place in Los Angeles March 24 and 25 1:00 pm. in Los Angeles during the “Califernans for

Printing of recommendations August 2007.




Califoraians Por Chams

1590 Watcrman Ave.
Riversile, CA 92404

Area: San Dicgo
Date: January 28, 2007
Time: 4:30 p.m.

Area: Bakersfield
;ES.SS
Time: 7:00 p.m.

“ﬂ!l.nI-E
Bakersfield, CA 93301

Area: Oakiand/San Francisco Bay Area
Date: Bebruary 9, 2007

Thue: 7:00 pm.
ﬂ!!;g

wn.s_u 938

- 6eRZTEPFOCT
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Online Contribution

Contribute

Thank you for your contributionl
Name:

Address:

Z\p:

Occupation:

Employer:

Contribution Amount:
Credit Card Information:
Name on Card;

1070

Expiration Date ' 1

Creéit Card Number:

Credit Card Typa:
Address (Biling, If different): I
City, State Zip (Biliing, If different): . |sme l

Phone:

Fax: —.‘

-

bttps://etribute durkesandassociates.com/c.phpTc=CAforObama (1 of 2)2/26/2008 6:07:20 AM Attachment 1
Page 4 of 12
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Onliae Contribution

Contributions are not tax-deductible. Charges will appear as Contributions on your credit card statement.
"Californlans for Obama" Is a Independent committee to elect Obama and is registered with the Federal Election
Commission - Gmmett Cash, I

bttpa:/fetribute. durkeeandassocistes.com/c.php?c=CAforObama (2 of 2)2/26/2008 6:07:20 AM Attachment 1
Page 5 of 12
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mrans tor Obama \V

" Campaign Memorabilia For Sale
To browse available official Californians For Obama Memorabilias such as Shirts, Caps, Mugs, and Bumper Stickers, please download the Order Form below in

News

February 10th, 2007 - Sen. Obama Annsunces He Will Seek 2008 Democratic Nomination For President.
Upcoming Events
Date: January 24, 2007
( «fTNA2E008 S90S AM

IZPITERPRPOLIT B
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“Californians for Obama" - Campaign Memorabilla itams

— —

7 ™) Slogan Size |Price | Nor. | Shipping’| Total
Ovrdernd
Bumper Sticker | Calfomians for Obema $30] [wm
BumperSticker | OBAMA-08 $3.00 $0.0
Bumper Sticker | Califomians for Obama g 10 00
Sicker | OBAMA-08 10 00
—___ | OBAMA-08 10.00
%_'r [wiite? ColfowhsforObama | OM OL | $15.00
- - OxL DXL _
TShit(whis) ___| Caliomians forObams___| 000 $10.00 $3.00
TShit(while) | OBAMA-08  |[GM OL | $15.00 $3.00
_ oL ot

TShin OBAMA - 08 000 [$12.00 $800
Swast Shirt (whits) | OBAMA - 08 _gi g,l‘.x $22.00 $4.00
Sweal ST (Whils) | OBANA - 08 oL | $27.00 W |
Mgt (bt ot 4) OBAMA- 08 gu;hd $25.00 $4.003 sot

SUB-TOTAL

SALESTAK

ANAL TOTAL

*Add shiphing In the United States for each fem

Please send the itams orderad to (allow two weeks for shipping):

Name;

Address:

Chy: State: Zp Code:

Telephone: E-mall:

Payment Type: Q creditcard Qcheck Clcash U money order Q purchase order
Creditcard: O American Express () MasterCard Q Visa

Card Number; Exp. Date;
Name on Card:
Signature:_
Date Ordoredc: For Office Use Only:
Order Number:
Date Received:
Audited By:

Attachment 1
Page 7 of 12




Codtlorntms tor Obama

Name: | |
Address:| ]
ciy: | il |

Telephone Duy): ] Telephone @Evening:[_____]
e [ 1

Email: | |

Have you worked on a political campaign before: Yes O No O

If yon answered yes, in what capacity did you work?

In what capacity would you like 30 work on this campaign?

hypiwew slibslefdons. con/velutowghy (1 of 3220/2008 5:05:13 AM
FEFTTESFFOTT

\1 "

~ Attachment 1

Page 8 of 12



) Will you be able to attend meetings in your area? Yes O No O
) If you would like to volunteer 10 work as a County Chairperson please send a resume to

Californians For Obama, P.O. Box 470586, Los Angeles, California 90047 or o-mail your resume to: yg

" We look forward to working with you to achieve our goal - Draft Barak Obama for President of the USA.

Upcoming Events

Area: Los Angeles
Date: Janusry 24, 2007
Time: 7:00 p.m.

Lucy Florence Coffechouse
335) Wesst 43rd St.

Los Angeles, CA 90008
323-293-1356

Ares: Riverside
Date: January 26, 2007
Time: 7:00 p.m.

Biack Yeice News
1590 Waterman Ave.
i CA 92404

909-888-5040

apteww.cliissiasfietons son/chute gy Q of 3)226/2008 $:05:13 AM

) SEPZTZRPFOZT

Attachment 1
Page 9 of 12
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Calitlornians tor Obama

" Volunteer
To -82555EggegmﬂgglﬂsgggESEEEEE%.%S!E;E

News
February 10th, 2007 - Sen. Obama Anncunces He Will Seek 2008 Democratic Nemination For President.

Upcoming Events

Area: Los Angeles
Data: January 24, 2007
Time: 7:00 p.m.

Lucy Fioreace Coffechome
3351 Wesst 43rd St.

Los Angeles, CA 90008
323-293-1356

- (3 o TXD262008 5:06:96 AN

T SERFCIZRPFBLT — — -
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Californians

For ‘
Obama
_' Scotde é::;.“g‘::' :::::m
- 323-064-1111

Share a 3-Day Cruise with

Powerful &)Power-filled Women
Friday, Scptember 21, 2007 «o Monday, Scptcmber 24, 2007

Tewng Hoach * S Wipm [y Be ich » Sxiv gm

Relaxation!l Tnformationl] Interactioni]

Nevwork : \ith over 2000 encrgized women

Enjgy: Carnival Cruise Ship amenitics——Grea Fuod = Spa < ool » Shows

Enfoyr Srep Coneest * Talent Show ‘hwud' Speakers and pandlists"...
Eanbia Kitt=—=Enteitairsnent
SAgpz: Paradise Cruise * Ship Mall : e
.o - Y Qi Wnava Vv Hosmiss Aban ann
“Women of Power™ Mall b e ey g Sy
¥ Nl lae Ralph: - Bovomae
Attend: Pancls & Workshops v Susun Tuylar—Hasineva/Mutivasion
¥ Mbug e Spen Vb,
- . o ¥ Hon. Jeancite Ndbijevus=dimemment
%(-u‘ck Pan-llcllenic Grand Ball v codie bdine: Mol
¥ Maya Angelou—=Entertainment/Motivation
Ml.:ns‘.nada .\'cxic" ¥ Cudly Fyvess  § nsonramam
* ¥ Jacqul Stevens—Commnunication
Raviw: FREE (iifts" Y Do Bk Wl poimere Momvation
Y lauraldas  Conunaiainan
¥ Hon. Amina Salim AResLoveruucnt
:I:_;:;:f’.‘.;::;"‘"“‘"“' sumkrarn ¥ Camhe Jutrare—spemt Mot i
Torhen! ) Sotmne arrnsowen 11308 € megwns t Nutna Thompeon Hollls - Mo avan

wan. Califheni:antorOhama.com

http://www.californiansforobama.com/images/cruisel .jpg

s Bsae abahiete

Attachment 1
Page 11of 12
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Californians
For
Obama

For information contact:
Scottie Geay, Cruise Coordinator
323-964-1111
WOP Cruise Reservation Form Share the Power
Name:
o Weekend"*
Q Captain’s Suite ~ $2,300.
Chy: State:___Zip Code: pn2 )
Telephone: Q Mate’s 2 - $860.
Ewmall; (dewble sccapancy)
CJ Mate’s 3 - $600.
PaymentType:Deposi: D$100  Ful: OS_______ Partiaf: QS (i capeny)
Womaen of Power Mall Merchant™: O § Q) Mate’s 4 - $400.
(dowble scoxpangy)
Credicart O Ameriean Expross O MesterCerd OVie Merchaant - $1,500.%+
*Captain’s & Mate" t plan:
Card Number,_ L — Payment ;l Full :r: ;fc;om: with
sgreement for suthotized
Neme on Card: equal puymeo:?i::zﬁt card. A4d
Signature; taxes/fees af $123.76 to the cost of
the cruise.
*add Taxes and Feas of $123.78 to the total amount dus (cusiom fees, govemment fees, immigration  *Captains receive privileges as Cruise
u.ﬂﬁ) e ( Sponlou including a luung in Cruise
*Finel payment is dus by Monday, July 23, 2007. mhk‘“‘“’mm"
Call Duro Travel Services, inc. af 8559784487 1o make & credit card payment by ielephone. **Merchant's space: 8f¢ dressed table
with 2 chairs,
For questions and information contact: You MUST Travel With A
Scottie Gray, Cenise Coordinatot Valid Passpert on this Cruise.
323-964-1111
dimeb,
Need nitfase, tzoin, oc bus tickets coatact Reserve your Berth Now
Duso Teavel Seavices, Inc.
866-978-4467 or with a $100 deposlt (non-refundable).
duroworldwidetravel@yahoo.com Final and full payment due by July 31, 2007
Attachment 1

Page 12 of 12




FUNDRAISER CASHES IN — OBAMA GETS ZERO / Real presidntial cempsign wam... Page 1 of 7

WA ST e

SFGATE HOME » BUSINESS HEEN » SPORTS * ENTERTAINMENT » TRAVEL

| I- @ SrGate (" Web Search by YAHOO!

San Franciocs Cyronicte
FUNDRAISER CASHES IN - OBAMA GETS ZERO

Real presidential campaign warns unauthorized effort In state to cease

Carla Marinuccl, Chronicle Political Writer
Wednesday, July 25, 2007

&° swwx T oocvemrs (1) Bl ront | sum: [F] [#] I

The state chairman of the "Californians for Obama" campaign has K G '
raised thousands of dollars in donations through promotions '
oo 1 =

ranging fram mlabrity-stndded Mexican eruises to CD sales te

campaign office "grand openings” in support of the popular
Illinois Democratic senator and presidential candidate.

But the affinial prsgidentin]l camnniun of Herssk Obama oaid
Tuesdgy it was wpanmse of the ackiviiias of tha antirely '
unauthorized Los Angeles-based fundraising efforts of Emmett Cash III - a self-proclaimed |!
forsser movie msgul who was o regisiered Repubticen umtil last nyonth. )

Obama campaign spokesman Bill Burton, after being informed by The Chronicle of Cash's
fundraising activities, said the senator's camp Tuesday issued a stern warning "asking him
to close operations.”

Cash, a week after he esurmed r=adia coverage and alidressed sapperters dt a "Cidifornisns for
Obuuna" emmpaigm office opening iz San Bernmniiino, insitts e has donw: 10thing Hlegal.

But critics say his independent efforts to parlay Obama's presidential drive into a .
fumdagising hansaus iliustrates in insasasingly disturbing texnd in galitical campaigns of X
the Intarnet gge — the proliferation of eatreprenesizs whe use technology to scoop up votar .
donations without official campaign sanction.

Cash's "Californians for Obama” boasted an official-looking Web Site
(www.californiansforobama.com) that was graced by a smiling photo of the candidate. The
sits pitched a ster-studded Cbama ""“Women of Fower” cxuiss for 2,000 to México that
attraditd domors BNz a 65-yuas-did wemon from Compton (Los Angeles County), who said
. she has paid the $2,423 cruise fee believing the fands would help support her candidate. !
| Attachment 2
| Page 1 of 6
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But a Chronicle examination of the latest Federal Election Commission records on file for !
the urganization for tire reporting period ending June 30 shows that while Cash has reised
nearly $80,600 this year, net oweedollar hes gone to the Obmma carzpaign — or vy other ;
poliiical candidute. t

Indeed, nearly two thirds of the group's 2007 funding has already been paid out either to
Cash hizmself - for listed expansea such as salary and tzsmal and snacks — or to Lis |
organization's accountitg fimm, Burhank-based Durkee & Associaies. Other expenses
include U).S. postage and signs, the records show.

Cash, reshed Tiramday by mixzns hi his Santiearn Califsmia offices, said he has never '
claimed his efforts are official or beneficial to the Illinois senator's campaign. The
businesazemm — who has deseribed himself fn pait newspaper reports as the former headof |
Les Angeles-based New World Motidn Pictures Bridies and asseciated with flims Hies "Dr. .
Black, hir. Hyiis" — notes thmt lils Weli simmeatil lissetuve spmaify tht His group is "=n
independent comaxittee."

"We don't speak for the campaign,” he said.

Cash'’s group has raised cash with recent advertising pitches for events such as the Sept. 21
"Women of Pawer” Camnixcti coaiae tvy Mexion — which boasts star attendees like singer

Eartha Kitt, poet Maya Angelou and Rep. Diane Watson, D-Los Angeles.

The legendary Kitt "wdll be inderested to lmow that,” Andrew Freidman, her langiime
publicist, said wryly of the chantesiee's advextised cruise appearance. “She'll be performing
at the Carlyle in New York during those dates.”

Angelou, the celebrated author, might also be surprised by the invite: She's officially
endorsed New York Sen. Hillary Rodham Clinton for president. And staffers in Watson's
Wazhington office insisted that they kuow nothing of the trip — and it isn't on the
congresswoman's schedule. R

Csin smisi Has afivertivemesms Fowe noted that the osinlinities ara "dne w avsilability.”

But Ercell Hoffman, 65, of Compton said Tuesday she had put her hard-earned cash into a
rare political domation to "Califdrnians for Obama” — $2,423.76 to go on the Obama Women
of Power cruise with the double goal of rubhing elbows with admired woman and helping
her favorits presidential candidate.

Hoffman said she was heartbroken when The Chronicle informed ker that her donation for
passage-on the three-day txip from Long Beach to Ensenada — for which Carnival Cruise
Hures charges $349 — Ian't benefiting Obanm's campaign, something she insisted enuive
orgatiizers nevar teld nar.

"You're kiniliny ne,” sl Heffinen, a inenssl marsiags avsl fanfly coutrmialom "It neesss ta
Attachment 2
Page 2 of 6
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me that's fraudulent. That's incredible, It's called Californians for Obama. ... I thought they
were representatives of Obanma."

In a 2008 presidential race that is both competitive and consumed with campaign
furidmisiog, tive exiosnue of woek uaautharized or inlesendent fantiteising orgamicasinns is
not only a exstiomnry teia to campaigne nst > dormors as well, polikical vatesans say.

The Federul Blection Commission says th# such independent fundraising groups ave
existed for desades and are entiraly legal - as leng as thay eannot be directly cannected to
campaigns or fraudulently suggest such a connection to gather donations.

But Obsmea sbokesmon Buuion mid tive canpmign boilwoas titit tas effiets dksubd anase
because it appears to be "an unauthorized use of the senator’s name to raise money. ... We

want to make suxe people are protected.”

Democratic campaign strategist Garry South sald such trouble underscores how, fora
candidate like Obama — who has been a formidable fundraiser on the Internet - "there are a
lot cf admantages to tha Internes and its zae in patitics, bt tisers also is a 2ty undsshally.
Thig is s% exemple.”

"Msople em raiss mensy asy way they wamnt, ard there i wot a hdll of a let that a curspuign
can de sbart it usinss there's outright fraud,” he said. "One of the reasons people are
poaching on Obama is that he's a very hot candidate on the Internet.”

But Demosztis mirategist Dan Nevapaz, siso uneifilisted wiih any prashlantial campaign,
says the freewhagling efferts of Cesh's group suggest cancarns about Ohama's official
campaign organization in the nation's most populous state — a fundraising mother lode.
With an unosthorived geowp soing businens sinos 200, he mil, the "stmagly wavdad
threats faam afiomays” shauld havn coms sonmer.

"Campuigss hewe to nvake it cusy und aecessible Yor suypporters (o get involved b their
campaign oificilly, and they hawe: te react strougly wid cledrly when eomiethihg ifles this

coumes bijn" Nowmsmh suid.
Ironically, Cash, the usafinial guonp's dizector, haa hardly hean shy abent sacking puhliciiy.

His colorful ventures — reported in a variety of newspapers over the decades — have
included bossts iz 20¢2-of establishing a new, Hollywood-style movie mecca in Jackson,
Miss., and an official announcement in 2000 that his movie firm had signed a historic 12-
film deal with the Chinese government.

Identified aRternstely as a boxiug promotez, an Olympics boustar and the Mead of 2 mizority
coutreetor's amsniation, Cash alve was identified as director of 8 Y9 "Miss Black America"
contet demertnd by judges wend Renbssted by comtestants who cenpiailesi of brvieg
conditions thet insimded syslmossizan and meals of salami sandwiches.
Attachment 2
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22 Gas $75.00
MAY

3 Gas $118.95
18 Gas $100.00

JUNE

1Gas $304.40

22 Gas $245.94

25 Gas $169.67

TOTAL $3,155.04

Source: Federal Election Commission

E-mail Carla Marinuccl at cmarinucci@sfchronicle.com.

This article appeared on page A - 1 of the San Francisco Chronicle

&0 mons

(11)
Share your thoughts on this story.
Add Your Comment View Comments

Ads by Yshoo!
Refinance and Save $1,0008
$150,000 Mortgage for $483/month. Compare up to 4 free quotes.
' (www.picksmortgage.com)
. Car Insuranca Quotes Oniine
 Compare auto Insurance quotes from top companies online.
: (www.Insurancs.com)
camival cruise line triumph

. Find Best Deals on Over 200k Hotels and Flights. Fast Quick & Easy.
. (Hotels.TraveiSearch.com)

Il © 2007 Hearst Communications Inc. | Privacy Policy | Feedback | RSS |
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